STATE OF FLORI DA
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ST JOHNS COUNTY SCHOOL
DI STRI CT,

Petitioner,
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RECOVMENDED ORDER

Thi s cause cane on for formal proceeding and hearing before
P. Mchael Ruff, a duly-designated Adm nistrative Law Judge of
the Division of Administrative Hearings. The formal hearing was
conducted in St. Augustine, Florida, on Novenmber 29-30, 2005.
The appearances were as f ol |l ows:

APPEARANCES

For Petitioner: Thomas J. Leek, Esquire
Kel |y Parsons, Esquire
Cobb & Col e
Post O fice Box 2491
Dayt ona Beach, Florida 32115-2491

For Respondent: Anthony D. Denma, Esquire
Meyer & Brooks, P.A
Post O fice Box 1547
Tal | ahassee, Florida 32302



STATEMENT OF THE | SSUE

The issue to be resolved in this proceedi ng concerns
whet her Respondent's enpl oynent as a teacher shoul d be
term nated for just cause, as delineated in Section
1012.33(1)(a), Florida Statutes (2005).

PRELI M NARY STATEMENT

This cause arose upon service on the Respondent, Kara Mort,
by a letter of July 12, 2005, of the recommendation that the
Respondent be term nated or dism ssed fromher teaching position
for alleging striking a student. The Superintendent of the St.
Johns County School District, Joseph Joyner, recommended that
the Board dism ss the Respondent and the Board subsequently
voted to do so.

The Respondent elected to dispute the reasons for her
di smi ssal and her dismi ssal itself, asserting that her behavior
under the circunstances was reasonable and | awful when she was
confronted with an altercation with a Nease Hi gh School Student
on May 17, 2005. Because she requested a formal proceeding, the
matter was referred to the Division of Adm nistrative Hearings
and t he undersi gned Adm nistrative Law Judge for conduct of a
formal proceedi ng and heari ng.

The cause cane on for formal hearing as noticed in St.
Augustine, Florida. The Petitioner presented the testinony of

five witnesses, one of which was on rebuttal, and one exhibit.



The Respondent presented the testinony of six wtnesses,

i ncludi ng the Respondent herself, and introduced five exhibits
which were admitted into evidence. The proceedi ngs were
transcribed and the parties availed thenselves of the right to
subm t proposed recommended orders after the filing of the
transcript. Upon the grant of an extension to the proposed
recomended order filing time, the Proposed Recommended Orders
were tinely filed and have been considered in the rendition of
t hi s Recommended O der

FI NDI NGS OF FACT

1. Kara Mort (Dr. Mort) has worked in the field of
education since 1969 and in her chosen field as a Specia
Educati on teacher from 2001 through May 2005 in St. Johns
County, Florida. She earned a Bachelor's Degree in Art
Education fromthe University of North Carolina in 1968; a
Master's Degree in Enptionally Disturbed Student Education from
t he Peabody College of Vanderbilt University in 1969; a Ph.D. in
Speci al Education and Adm ni stration and Supervision fromthe
Uni versity of North Carolina in 1982; and a Juris Doctorate
Degree fromthe University of Florida in 1989. She has been
certified to teach in North and South Carolina, Georgia, and
Florida and holds an active Florida teaching certificate in the
areas of Art, Enotionally Disturbed, Learning D sabled, Mental

Ret ardati on, and Adm nistration and Supervision. Her licensure



has never been subjected to any disciplinary action in any of
the states in which she has had certification as an educator and
the evidence reflects no prior enploynent discipline during her
practice in the teaching profession.

2. Dr. Mot has been a National Board Certified Teacher
since 2001, which allows her to earn a bonus of 10 percent of
the statew de average teacher's salary for each year of
enploynent in a full-time position in a Florida public school.
Nati onal Board Certified Teachers in Florida can also earn
anot her 10 percent of the statew de average teacher salary as a
separate bonus in any year in which they performa required
anount of nentoring services to help other teachers inprove
their classroomskills. Dr. Mrt earned both types of bonuses
in each of her four full years of service as a teacher for the
Petitioner School District, but was ineligible to receive either
bonus for the 2005-2006 school year because of the term nation
action.

3. In April 2005, the St. Johns County School Board
(Board) approved the Respondent for tenured teacher status under
a professional services contract (PSC). Based upon her work in
t he 2004- 2005 school year at Nease Hi gh School she received an
out st andi ng performance evaluation. Principal Fred Cole offered
prai se of her relationships with her students and her | eadership

skills that year and she was selected by District officials to



attend a two-day | eadership retreat as one of the District's
"cadre of excellent teachers and educational |eaders."

4. Dr. Mt had two cl assroom ai des beginning with the
2004- 2005 school year, Ms. Martha Lucas and Ms. Kathl een Tol x.
Dr. Mort and the two aides were all new to Nease Hi gh Schoo
that year. Dr. Mrt had been hired by the Principal of Nease
H gh School, Robert Schi avone, to inplenent a new speci al
education program The programincl uded students with
significant |learning disabilities and enotional disabilities.
The curriculumwas focused on basic |evel academc skills, as
wel|l as social, daily living, and enployability skills.

5. Dr. Mrt had eight or ten Special Education students in
her class at any given tinme during her school day that year.

The students were all nentally retarded to one degree or

anot her, with nost having other substantial deficits, physical

or enotional, or sonetinmes both. One of the students, J.H , has
a history of engaging in physical attacks upon teachers, staff,
and parents, apparently often related to seizures. J.H is a

| arge student, being approximtely 5 10" tall and between 180
and 190 pounds in weight. Wen he is agitated he di splays great
physical strength and agility and is difficult to restrain or
control. He often attacks his caretakers for seem ngly m nor
reasons or totally unpredictably. Hs attacks typically involve

grabbi ng his caretakers' arns to claw and scratch at them He



is extrenely limted in his ability to cormunicate. H's speech
is very limted and the sign | anguage he knows is inperfect and
i s best understood only by nenbers of his famly.

6. Ms. Lucas had been previously involved in J.H's
educati on, when she was part of a summer school programin which
he was enrolled in a prior school year. He attacked Ms. Lucas
during that sumrer school program and nade a sim/lar attack upon
Dr. Mot in the fall of 2004. After that attack on Dr. Mrt in
the full of 2004, Ms. Lucas told Dr. Mrt that she would not
intervene if he becane violent again, although she would
continue to work with himon academ c skills.

7. J.H made significant progress during the 2004-2005
school year as to his academ c and devel opnental progress. His
attacks on others dimnished in frequency. H s parents were
very pleased with Dr. Mdrt's program her relationship with
their son, and the manner in which she managed hi s conduct when
he became violent. Jane H, J.H's nother, and her husband
continue to feel the same way about Dr. Mort and her ability to
work effectively with J.H and other students, notw thstanding
the May "striking incident" described below. They nmade those
feelings known to the Superintendent of the School District as
wel |l as the School Board when the termnation of Dr. Mrt's

enpl oynent was under consi deration.



8. Dr. Mot and her staff and J.H 's nother, Jane H., on
some occasions are able to dimnish the anger and vi ol ent
conduct of J.H by using certain techniques, such as threatening
to call the school resource officer, a deputy sheriff,
repeatedly making himaware that his conduct will not let him
get his way; and persuading himto take his oral nedication
(Ativan) that tends to calmhimdow. Hs fits of anger and his
attacks are unpredictable, however, as to when the occur, how
long they will last, or how violent they may be.

9. During their discussions concerning J.H's progress and
managenent during the 2004- 2005 school year, M. and Ms. H and
Dr. Mort agreed that the Ativan should only be used sparingly
because it tends to put J.H to sleep, wasting the remainder of
t he school day after the nmedication is adm ni stered.
Additionally, since the nedication is given orally, J.H nust be
willing to cooperate for it to be taken or admi nistered in order
to achieve its cal mative effect. Because of this discussion and
circunstance, Dr. Modrt chose to use verbal techniques to calm
J.H down, when possible, wthout given himthe nedication.
During those tinmes when he renai ned agitated and aggressi ve he
was |ikely to refuse to take the nedication anyway. The Ativan
was kept in the office area between the two adj oi ni ng Speci al

Educati on cl assroons, one of which was Dr. Mort's.



10. The District provides "wal ki e-tal ki e" conmunicators to
teachers to enhance their ability to communi cate with each
other, the staff, and the school resource officer (SRO during
energency situations. M. Binns kept two wal kie-tal kies in her
cl assroom area next door to Dr. Mourt's classroom Dr. Mrt and
her cl assroom was not assigned a wal ki e-tal ki e because
apparently the school did not have available the type that
Dr. Mort requested.

11. During the 2004-2005 school year the Petitioner began
training a few of its special education teachers in a new crisis
i ntervention programknown as PCM M. Binns received the
training in the first half of that school year and her aide,

Ms. Zwolinski, received PCMtraining in April or My of that
school year. The Respondent had requested the training, but was
not scheduled to attend any of the 2004- 2005 training sessions.
PCM training was not provided to Ms. Lucas or Ms. Tol x during
that year either

12. The special floor mat that is required in order to use
PCM restraint techni gues was not present at Nease Hi gh Schoo
during the school year and the school did not yet have a ful
PCM team of three or nore trained persons during that school
year. PCMtechniques are not authorized to be used in

restrai ning students by persons not trained in PCMtechniques.



The physical restraint nethods used in PCMrequire two, three,
or four PCMtrained individuals.

13. On March 7, 2005, Dr. Mort suffered a serious injury
to her left wist and arm when anot her student, N W, accidently
pushed her to the ground while trying to get past her. She
fractured her wist in trying to break her fall, hurt her
tail bone, and hit her head on a cabinet. She was unable to use
her left hand or armduring the rem nder of the 2004- 2005 schoo
year. Her left hand remains substantially useless as of the
date of the hearing. Although she was seriously injured,

Dr. Mort had the presence of mind to remain cal mand spoke
kindly to NW in order to keep himfromfeeling guilty about
causi ng her injury.

14. On May 17, 2005, J.H was not feeling well. He
apparently was upset about school personnel changes he had
recently heard about involving the principal and assi stant
principal |eaving the school at the end of that school year. He
wanted to go hone because he felt badly. He becane very
agitated when Dr. Mrt told himshe was unable to send him hone
because she was unable to contact his parents to cone get him at
that time. Over the course of that norning J.H intermttently
becanme upset, cal ned down to the point where he would |ie down

for periods of time, only to becone agitated again.



15. During the lunch period that day, shortly before noon,
he again becane angry and frustrated about his circunstances and
acted out by throw ng books and ot her objects off a classroom
tabl e and onto the floor, which caused a great deal of noise.
Dr. Mt repeatedly told himin a stern tone that he woul d have
to pick up the books before he could go honme. Eventually, he
did kneel down and begi n picking up the books.

16. M. Zwolinski, Ms. Binns' aide, heard the books |and
on the floor and | ooked t hrough the wi ndow between the
cl assroons to see what was happening. She entered Dr. Mrt's
room briefly through the hallway between the roons and heard
Dr. Mt twice ask Ms. Lucas to press the "panic button” to get
help. This is a button by which help can be summoned from
el sewhere on the canpus during an energency situation.
Ms. Zwol i nski saw Ms. Lucas push the energency button after
Dr. Moxrt's second, nore agitated request. M. Zwolinski then
returned to Ms. Binns' roomto work with the students who were
returning fromlunch. During the event she observed
Ms. Zwolinski did not see Ms. Tolx in Dr. Mort's room nor did
she see Ms. Tol x passing through Ms. Binns' roomon the way to
the adjoining roomfromthe cafeteria. She never heard Ms. Tol x
ask Dr. Mort if she needed help dealing with J. H

17. Dr. Mot then went to a nearby table where student

J.P. was seated. He was in the vicinity of where the books
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| anded. Dr. Mot was trying to be sure that he had not been hit
or hurt by the flying books. |In the neantinme, J.H stopped

pi cki ng up the books and went to the day bed in the classroom
After sternly telling J.H once again that he would not be able
to go hone until he picked up the books, Dr. Mrt began to kneel
down to help J.H pick the books up. At that nonent J.H ran at
Dr. Mort, and grabbed her arns as part of the first of three
attacks over a period of the next few m nutes.

18. Initially he grabbed Dr. Mrt's arns and clawed at the
| oner parts of both arnms. Dr. Mrt stepped back and pul | ed away
fromJ.H slightly and then he grabbed her again and began
clawing at her breast area with one hand and the upper part of
her usable armw th his other hand. She continued to try to
tw st out of his grasp as best she could, managing to break free
slightly fromhis hold. He then attacked nore violently a third
time resunmed his clawing of Dr. Mdrt's upper arnms and buried his
head into her chest and began biting her breast. By the tinme of
this third assault Dr. Mrt noved back to a nearby table and was
| eani ng back against it wth her [ower body. J.H 's claw ng and
biting of her breast caused severe pain, during which Dr. Mort
continued to plead for Ms. Lucas' assistance. M. Lucas was in
the roomduring the attack and finally pushed the energency
button at sonme point to summon help fromthe adm nistration. No

hel p ever canme. The attacks intensified and Dr. Mrt continued
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pl eading for Ms. Lucas to help her. M. Lucas then retreated
into Ms. Binns' classroomand got the wal kie-talkie to try to
summon the school resource officer. This was to no avail. The
deputy, the SRO, never arrived.

19. Dr. Mrt's severe pain continued as she tried
unsuccessfully to fend J.H off with her one functional arm and
hand. She was very concerned that his severe biting would cause
damage to her breast and ni ppl e and made repeated efforts to
verbally snap J.H out of his trance-like state, to no avail.
Seeing no sign of any help and being in severe pain, Dr. Mort
testified that she "cupped" her good hand and struck firmy one
time at J.H 's upper shoulder. Dr. Mrt hoped that a "cup-pop"
type of blow would create noise that would snap J.H out of his
seizure |like state and stop the attack

20. Dr. Mrt's one strike of J.H coupled with her request
for himto stop hurting her ultimtely caused himto end his
assault and he let go of her immediately thereafter.

21. The single blow, on or near J.H's left shoul der was
adm nistered in the hope by Dr. Mt that it would prevent
further serious harmto her without harmng him She did not
strike himout of anger, but as a neans to defend herself and
snap himout of his trance-like state and end the attack. J.H.
suffered no injury or bruises with respect to the May 17th

i nci dent, although Dr. Mot certainly did. Moreover, J.H was
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never injured during the 2004- 2005 school year, apart from
occasional self-inflicted bite marks on his arns.

22. Both Ms. Tol x and Ms. Lucas maintained that Dr. Mort
had slapped J.H in the face with her open hand, rather than
adm nistering a "cup-pop strike" to J.H's shoulder. 1In fact,
however, the conpetent, persuasive evidence shows that M. Tol x
was in the |unchroomduring the May 7, 2005, incident and did
not even see the attack of J.H wupon Dr. Mrt nor Dr. Mrt's
strike of J.H M. Lucas could not clearly seeing what was
occurring between Dr. Mrt and J.H because the room was
sonmewhat dark, she was busy |locating and trying to use the
wal ki e-tal kie in the next room and has poor vision. She
generally tried to avoid dealing with J.H when he becane
vi ol ent .

23. M. Tolx and Dr. Mrt had been roommates for a few
nonths in the Falll and Wnter of 2004, because two hurricanes
had rendered Dr. Mort's hone tenporarily unlivable. M. Tol x
had angrily ordered Dr. Mort to | eave her hone one evening in
January of 2005 for allegedly causing an argunent between her
and her 36-year-old devel opnentally disabled son that resulted
in himleaving the house. Mreover, the relationship between
Ms. Lucas and Dr. Mdrt was a strained one as well. Dr. Mort
consi dered Ms. Lucas a poor enployee and had previously told her

so. M. Lucas and Dr. Mt had had a heated argunent only a
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week before the J.H incident and Ms. Lucas believed that
Dr. Mort planned to have her fired. M. Lucas sought a re-
assi gnnment at sone point and no | onger works for the school
district.

24. It is determned that the testinony of Ms. Lucas and
Ms. Tol x's under the above-found circunstances is not credible
and persuasive. The testinony of Dr. Mot and Ms. Zwolinski is
nore credi ble. Consequently, Dr. Mrrt's testinony concerning
the details of the incident involving the attack on her by J.H
is nore credible and i s accepted over that of M. Lucas and
Ms. Tolx. Moreover, J.H is a quite large, 190 pound student
who i s unpredictably aggressive and violent. |f, indeed,
Dr. Mort had sl apped his face in an effort at self-defense and
intrying to get himto end an acutely painful and injurious
attack, it is deened to have been reasonabl e force, undertaken
in alast ditch effort at self-defense, to prevent further
physical harmto herself, while causing the | east possible harm
to the student in trying to stop his attack. She did not strike
J.H in anger or as a neans of retaliation for his hurting her.
Under the circunstances found herein, based on persuasive
credi bl e evidence, even nore force than a slap to the face would
have been reasonabl e.

25. The Departnent of Education has adopted guidelines to

eval uate the reasonabl eness of incidents of force used by
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teachers to prevent physical harmto thensel ves, school staff,
or students. Those guidelines were adopted in 1997 by the
Departnment of Education, as required by Section 1003.32(1)(j),
Florida Statutes (2005). G ven the circunstances with which
Dr. Mort was confronted on May 17, 2005, her physical response
to J.H's repeated and increasingly violent, painful, and
injurious attacks was undertaken solely to prevent nore serious
injury to herself and to minimze injury to the student J.H (in
fact he was not injured at all). Such constituted reasonable
force as authorized by Section 1003.32(1), Florida Statutes
(2005), the referenced guidelines, as well as the applicable
col | ective bargaini ng agreenent.
26. Nothing Dr. Mt did on May 17, 2005, reduced her
ef fectiveness as an enpl oyee of the School District. The
testi nony adduced from w tnesses presented by the Petitioner, to
the effect that there has been a | oss of trust by parents, other
teachers, and students in Dr. Mrt, because of her striking
J.H, and to the effect that she cannot in the future maintain a
calm positive, productive, and safe educational environment in
her classroomand with staff and parents is deenmed unpersuasi ve.
27. There is no persuasive evidence that other parents,
some of whomtestified, have found her to have | ost her
ef fectiveness as a teacher and an enpl oyee of the School

District nor that parents have |ost confidence and trust in
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Dr. Mort as a teacher of their children. More credible and
accepted is Dr. Mrt's testinony and that of J.H's nother
herself (and the other parent w tnesses) who find that Dr. Mort
has provi ded an effective, positive, productive, and | oving
educational environnment for J.H and other students. In fact,
it is undisputed that Dr. Mirt is academically well-qualified to
teach exceptional students and the parents of the students in
her cl assroom have characterized her as an effective teacher
during her tenure at Nease High School. Additionally, M. Cole,
who was responsible for evaluating her during the 2004- 2005
school year, observed and found a healthy | earning environnment
mai ntai ned by Dr. Mort. He gave her a very favorabl e formnal
eval uation for that year

28. Dr. Mrt's replacenent for the 2005-2006 school year,
M. Hill, did receive PCMtraining. That neans that Nease High
School now has a full PCMtrained teamof three individuals. In
the fall of the 2005-2006 school year, M. H Il and
Ms. Zow i nski responded to yet another physical encounter
between J.H and Ms. Tolx. They had to use an aggressive two-
person PCMrestraint technique to subdue J.H In order to
restrain J.H, who continued flailing and scratching at them
during this occurrence, M. H Il and Ms. Zowinski ultimtely
had to sit on himfor an hour and ten mnutes before calling the

school resource officer to help end the encounter.
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Ms. Zow inski suffered a serious back injury as a result of this
incident and restraint of J.H

29. Because of the termnation action, Dr. Mt lost a
substantial anount of regular salary, supplenental pay, and
bonus i ncone she woul d have ot herwi se earned. Anong those | ost
wages and bonuses are her previously-approved summer school pay,
hospi tal / home bound salary for services she expected to provide
that summer and into the next school year, and al nost $10, 000. 00
payabl e to her because of her National Board Teacher's
certification status. Additionally, she could not attend, and
was not paid for an approved two-day | eadership retreat to which
she had been invited. She has |ost both | eave and retirenent-
related credits and benefits and had to pay COBRA insurance
prem uns of over $400.00 dollars per nonth to secure continued
medi cal insurance coverage since Cctober 1, 2005.

30. In sumary, the above-found facts, based upon
persuasi ve, credible testinony and evi dence show that Dr. Mort
enpl oyed reasonabl e force in her involvenent in the incident of
May 17, 2005.

CONCLUSI ONS OF LAW

31. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this

proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005).
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32. The Petitioner has the burden of proving by a
preponderant evidence that it has just cause to term nate the
Respondent's enpl oynent as a tenured classroomteacher. 1In
order to do so it nust show that Respondent, Dr. Mort, engaged
in msconduct in office and engaged in acts of m sconducts so
serious as to inpair her effectiveness as an enpl oyee of the
School District.

33. In accordance with the provisions of Section
1003.32(1), Florida Statutes (2005), a Florida teacher has
authority to use reasonable force to protect herself or others
frominjury, according to standards adopted by the State Board
of Education. In accordance with Article VII B of the
col I ective bargai ning agreenent, in evidence, of which the St.
Johns County School District is a signatory, teachers enpl oyed
by that School District have authority to use such | egal force
as i s necessary to protect thenselves fromattack and to prevent
bodily injury to thensel ves or others.

34. In consideration of the facts determned in this case
and the application of the reasonable force guidelines of the
Departnment of Education, State Board of Education, the physical
contact with J.H engaged in by Dr. Mrt in the May 17, 2005,

i nci dent constitutes the enploynent of reasonable force. Thus,
the Petitioner has not proven that Dr. Mrt engaged in any

actual m sconduct. Therefore, it did not prove inpairnent of
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her effectiveness as a District enployee. |In fact, and at |aw,
t he conduct engaged in by Dr. Mrt did not constitute an
i npai rment of her effectiveness as a District enpl oyee.
35. The Petitioner has accused the Respondent of
m sconduct in office because she allegedly struck J.H.
M sconduct in office is defined at Florida Adm nistrative Code
Rul e 6B-4.009(3) as constituting:
[A] violation of the Code of Ethics of the
Educati on profession as adopted in Rule 6B-
1.001, Florida Adm nistrative Code, and the
principles of professional conduct for the
education profession in Florida as adopted
in Rule 6B-1.006, F. A.C., which is so
serious as to inpair the individual's
ef fectiveness in the school system
36. This definition of m sconduct has been generally held
to require proof of not only serious m sconduct, but also of

resul ting, neaningful, inpairnment in the individual's |evel of

cl assroom effectiveness. See e.qg., MKinney v. Castor, 667 So.

2d 387, 389-390 (Fla. 1st DCA 1995); Tenbroeck v. Castor, 640

So. 2d 164, 168 (Fla. 1st DCA 1994); MacM Il an v. Nassau County

School Board, 629 So. 2d 226, 230 (Fla. 1st DCA 1993); Braddock

v. School Board of Nassau County, 455 so. 2d 394, 396 (Fla. 1st

DCA 1984) .

| . M sconduct in Ofice

A.  Wihether the Striking of J.H Constituted Lawful

Reasonabl e Force
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37. Section 1003.32, Florida Statutes (2005), delineates
the authority and responsibilities of classroomteachers in
creating and maintaining control and discipline in their
cl assroom Section 1003.32(1)(j), Florida Statutes,
specifically authorizes teachers and ot her school personnel to
"[u] se reasonabl e force, according to the standards adopted by
the State Board of Education, to protect hinself or herself or
others frominjury."

38. Recommended Reasonabl e Force Cuidelines were approved
by the State Board of Education in 1997 as a result of the work
and recommendation of a conmttee formed by the Florida

Departnment of Education. See Joint Exhibit 3 in evidence.

Those recommendations set forth the types of situations which
m ght require a teacher to exercise reasonable force, and ItemE
of the recommendations specifically includes instances where
force may be needed to protect school personnel from harm or
injury. The guidelines set forth paraneters that should be
applied to known facts to determ ne whether or not a particul ar
use of force constitutes reasonable use of force. The factors
to be considered are:

1. Severity of offenses.

2. Size and physical condition of

partici pants
3. Patterns of behavior

4. Potential danger, physical and other.
5. Availability of assistance.
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6. Actions taken prior to use of physical
force.

39. The recomendation further defines reasonable force as
"appropriate professional conduct including physical force as
necessary to maintain a safe and orderly |earning environment."
The reconmendati ons descri be a safe environnent as one in which
persons are protected frominjury or threat of injury. Although
the State Board recommendations include no mat hematical fornulas
to hel p assess how the various factors nust be wei ghed and
anal yzed together, all the relevant factors taken fromthe
gui delines applied to the subject situation denonstrate that
Dr. Mort used reasonable force in the course of the May 17,

2005, incident.

40. The is no question that Dr. Mrt was physically harned
and caused severe pain by J.H's attack at the tinme she struck
himin an effort to defend herself and stop the ongoing assault.
It is also undisputed that J.H is a large, strong student, with
a history of frequent, unpredictable attacks on teachers and
staff in ways that can cause physical injury considering his
| arge size and strength when he | aunches a violent assault.
J.H's attack on Dr. Mort presented nuch nore than a m ni nmal
risk of harmto Dr. Mrt, particularly when one considers that
she was unable to use her left hand and armat all to protect

herself due to a previous injury caused by another student.
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41. Certain of the Petitioner's witnesses attenpted to
draw a parallel between J.H's May 17, 2005, attack on Dr. Mort
with other less significant attacks on staff nenbers that were
st opped wi thout the use of force. Dr. Mrt's testinony
concerning the intensity, severity, and pain inflicted by J.H's
assault on her on May 17, 2005, is, however, nore persuasive and
credible as to what actually occurred on that occasion. The
pictures of Dr. Mdrt's resulting injuries, depicited in
Respondent's Exhibit Five in evidence, support her testinonial
account of the intense, physically harnful, and pai nful attack.
These pictures show that, at a mninmum J.H had exceeded his
typi cal practice of scratching the | ower arns of those he
attacked to far nore damagi ng attenpts to gouge at Dr. Mrt's
upper arms and to severely bite her breast and nipple. The
testinmony of J.H 's nother concerning the unpredictability of
the I evel of violence associated with her son's seizure-induced
attacks further confirns that J.H is easily capable of
inflicting the type of severe injuries Dr. Mrt descri bed.

Thus, factors two and three of the State Board Cuidelines
concerni ng reasonable force, as well as factor four justify a
finding of reasonable force.

42. The Petitioner's position at hearing, beyond the
rat her curious contention that all physical force is

i nappropriate and unl awful, despite the existence of the State
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Board' s gui delines, quoted above (and indeed the above-cited
statute), essentially involved raising the issue of what

assi stance m ght have been available to Dr. Mrt and whet her

Dr. Mt took adequate and reasonable steps to obtainit to end
the attack prior to striking J.H Concerning this issue the
avoi dance mnet hods described by the Petitioner's wi tnesses were
all previously shown to be those which Dr. Mrt had no
opportunity or time to enploy, (under the harried circunstances
of the attack) nor the training or resources to have enpl oyed,
under the set of circunstances that existed in the classroom at
the tinme. Several witnesses testified concerning the use of

wal ki e-tal kies to obtain assistance fromother parts of the
canmpus, including that of the school resource officer. The
record shows, however, that Dr. Mort had no wal kie-talkie in her
cl assroom She had requested one but had not been issued one.
Thi s apparently was because she requested a different nodel from
t he standard wal ki e-tal kie, such as that used in the adjoining
cl assroom and whi ch non-standard type was apparently not on the
school's "purchase list." Be that as it may, when M. Lucas
finally and belatedly attenpted to use the wal kie-talkie in the
nei ghboring classroomto sumon hel p, no one responded. It is
also true that Dr. Mrt repeatedly asked Ms. Lucas to push the

energency button to summon help fromthe admi nistration or the
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School Resource O ficer, but that Ms. Lucas was slow to respond.
When she did press the energency button no one responded.

43. The Petitioner also offered testinony concerning the
availability of nmedication for J.H which mght have been
effective in calmng him Both Dr. Mt and J.H's nother
testified, however, that their plan throughout that year was to
use that nedication very sparingly, only when absolutely
necessary. This is because it caused J.H to go to sleep and
ef fectively cancelled out any productive tinme in the classroom
for the rest of the day when he took the nedication. NMoreover,
J.H often refused to take oral nedications at a time when he
was agitated. It is generally inpossible to distinguish between
J.H's permanent or tenporary periods of calm Therefore,
before J.H becane violent on May 17, 2005, Dr. Mort reasonably
believed that his periods of calmor resting indicated that the
situation could be controlled that day w thout the use of the
Ativan nedication. Once the physical assault got under way,

Dr. Mort had no opportunity to get to the nedication which was
kept in the office between the two classroons, and certainly no
hope of getting himto conply with taking the oral nedication
under his agitated, violent, seizure-dom nated state.

44, Two special education officials, M. Chancey and
Ms. Resnick, testified concerning the virtues of the recently

adopted crisis managenent techni qgue known as PCM in controlling
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situations such as J.H's attack. Dr. Mrt did not use PCM

met hods to control J.H or to help avert the need to strike him
However, to the extent these witnesses mght inply that Dr. Mort
was remss in this regard, the evidence is undisputed in that
Dr. Mort was never provided such training, even though she
requested it, and that an untrained individual has no authority
to use PCMtechniques. Neither of Dr. Mxrt's aides had PCM
training and a PCMteam was not in place at the school in that
school year. The restraint mat for PCM techni ques did not
arrive at Nease Hi gh School until the follow ng school year.

45. In any event, no anount of training or resources would
have hel ped Dr. Mort stop J.H 's attacks by herself with the use
of only one hand and it is undisputed (and depl orabl e) that
Ms. Lucas offered no physical assistance. It is unrealistic to
assunme that Dr. Mrt alone would have been able to prevent the
incident with J.H had she used the prelimnary series of PCM
de-escal ati on techni ques, which she had not been trained to use.
Such an assunption would be wholly inconsistent with the facts
est abl i shed by preponderant evi dence concerning the
unpredi ctabl e nature and severity of J.H's intermttent attacks
on staff menmbers. |In fact, in the follow ng school year, during
one of the attacks, two PCM trai ned, able-bodied enpl oyees took

nore than an hour to restrain and control an attack by J.H
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46. A few of the Petitioner's witnesses testified that
J.H. calms down at the nere nmention of the nane of the school
resource officer. The record reveals, however, that it often
takes the actual arrival of the school resource officer to calm
J.H down. At tinmes that does not even prove effective. The
preponder ant evi dence, however, establishes that verbal
references to calling the school resource officer were nmade
during the May 17, 2005, incident, which had no cal mi ng effect
on J.H In fact, Dr. Mt did all she could to seek
par apr of essi onal and school adm nistrator assistance and
repeatedly tried to verbally de-escalate the situation during
the short tine she had to do so. Thus Factors 5 and 6 of the
State Board guidelines, applied to these facts, support a
finding of reasonable force by Dr. Mort.

47. Factor 1 of the State Board guidelines refers to the
"severity of offenses.” This factor refers to the extent of
physi cal contact engaged in by the teacher. There is a factua
di spute in the testinony as to whether Dr. Mrt slapped J.H in
the face with her open hand or hit himw th a cupped hand in the
upper shoul der area to get himto focus on what he was doi ng and
stop the attack. Either action in these painful, injurious,
factual circunstances constitutes reasonable force. |ndeed,
additional force would have been reasonabl e under these

ci rcunst ances.
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48. There is no dispute that J.H was not hurt and that
t he physical contact by Dr. Mt brought the incident to a swft
conclusion. Dr. Mrt also engaged in no contact with J.H after
he stopped his attack upon her. Regardless of the exact anount
of the cupping of the hand that Dr. Mrt used and the precise
| ocation of the strike, the preponderant, credible evidence
| eads to a conclusion that her purpose in striking himwas only
to do so in such a manner as to bring himout of his trance-Iike
state and end his attack with the | east anobunt of harmto her or
to him The preponderant credible evidence presented favors the
Respondent as to each of the six reasonable force factors of the
State Board of Educati on guidelines. It is thus concluded that
Dr. Mort used reasonable force under these circunstances and
thus did not engage in an act of m sconduct in office. «c.f.

Packer v. Orange County School Board, 881 So. 2d 1204, (Fla. 5th

DCA 2004) .

B. Ef fecti veness as a Teacher

49. The Petitioner presented several w tnesses who gave
concl usory and sonewhat self-serving testinony regarding their
opinion that Dr. Mrt had lost the ability to be an effective
t eacher because of fears and | oss of trust that her conduct
toward J.H mght have created anong students, parents, and her
col | eagues. This testinony, however, is accorded little weight

when contrasted with direct classroom observati on-deri ved
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testinoni al and docunentary evi dence show ng | ong-standi ng and
ongoi ng effectiveness in her field. Moreover, if Dr. Mrt
engaged in no m sconduct, as has been concl uded and found above,
then the issue of continued effectiveness is noot in any event.

50. Dr. Mort possesses inpressive academ c credentials and
j ob experience in all matters related to special education
curriculum nethodol ogy, and instruction. She was eval uated
near the end of her first year of Nease Hi gh School and found by
M. Fred Cole who evaluated her, to have done a "great job" and
to have denonstrated excell ent educational |eadership. M. Cole
consi stently observed a good | earning environment in Dr. Mrt's
cl assroom during that school year. That was the sane schoo
year when the incident with J.H occurred. The eval uation was
dated April 13, 2005, approximtely one nonth before the
incident with J.H There is no reason to conclude that
Dr. Mrt's single physical response in self-defense against a
violent, injurious attack involving gouging, biting of her
breast and ni pple, etc. by a |large Special Education student,
with a history of attacking school staff, can be such serious
conduct as to render Dr. Mrt ineffective when she has been an
ot herwi se outstandi ng teacher her entire career.

51. Any concl usion of serious m sconduct or |oss of
effectiveness is rendered incredible in view of the clearly

denonstrated fact that the single blow struck by Dr. Mort
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(whet her cupped hand or open hand; to the shoulder or to the
face) ended the attack by J.H w thout causing any harmto him

52. Parents of three of Dr. Mirrt's eight full-tine
students in that 2004- 2005 school year testified on behalf of
t he Respondent. Each of those parents was happy with the work
Dr. Mort had done with their children, said positive things
about Dr. Mort's job know edge and perfornmance and nmanner of
interacting with students. They each specifically would wel cone
anot her opportunity to have Dr. Mt teach their child.

53. The nost significant parental testinony cane from Jane
H. Jane H testified extensively about the quality of
Dr. Moxrt's instruction, the depth Dr. Mrt's know edge of her
son's needs, and the level of Dr. Mxrt's commtnent to J.H"'s
progress inside and outside the classroom Jane H knows nore
about the nature of her son's devel opnental problens and history
of violent behavior than anyone else. Wth full know edge of
the striking incident, she understands the necessity of
Dr. Mort's conduct in that situation and has been in simlar
situations with her son. She respects Dr. Mrt to this day, as
does J.H hinself. 1In fact, and significantly, Jane H.
testified that Dr. Mort was the first person to inform her of
the May 17, 2005, encounter, l|later that sanme day. These parents
who know their children's chall enges best, and have had to deal

wi th special education prograns and teachers for many years, al
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want Dr. Mort to continue teaching. Such testinony is

considerably nore credible, persuasive and probative of

Dr. Mrt's actual teaching effectiveness than is the non-

observational, conclusory testinony adduced by the Petitioner.
54. The Petitioner sinply failed to prove by preponderant

per suasi ve evidence that the May 17, 2005, incident between

Dr. Mort and J.H could possibly justify a finding of m sconduct

nor that it was so serious as to inpair her effectiveness as an

enpl oyee of the District. Therefore, the burden to sustain a

just cause reason for her term nation has not been net.

C. Wtness Credibility

55. Dr. Mort's testinony and that of Ms. Zwolinski is
deened nore credi ble and persuasive than that of w tnesses
Ms. Lucas and Ms. Tolx. There is no question that J.H.
physically attacked Dr. Mrt, who subsequently struck J.H in an
effort to defend herself and stop the attack. There is a
di spute beyond that concerning the severity of the attack, the
sufficiency of attenpts nade by Dr. Mot to calmJ.H before
striking him the degree of assistance offered by Ms. Lucas, and
the precise details of how Dr. Mt struck J.H  The Respondent
mai ntains that Dr. Mort, as the closest observer of the events
and the person who felt the pain of the attack and feared for
her safety, provided the nost conpetent, credible testinony

about those disputed matters. The Respondent al so presented
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testinmony fromwhich it is reasonable to infer that both M.
Lucas and Ms. Tol x harbored aninosity towards Dr. Mrt and anple
evi dence to support findings that Ms. Lucas did not see the
events clearly and that Ms. Tol x was not present at all to
observe the material events surrounding the attack itself.

56. Ms. Lucas clains she clearly saw Dr. Mort slap J. H
wi th an open hand, but later admtted that it was hard to see
much in the dimy lit roomand that she subsequently was
distracted fromthe struggle between Dr. Mrt and J.H by her
efforts to find the wal kie-talkie in the adjoining room and
contact the SRO She also testified that Dr. Mrt never asked
for help, which is directly contrary to the testinony of
Ms. Zwolinski and Dr. Mort, as well as the comon sense
i nference one may draw that a teacher being gouged and bitten on
t he breast and nipple by a violent student woul d seek assi stance
fromany other adult in the classroom

57. Anot her negative inpingenent on the credibility of
Ms. Lucas' testinony concerns her testinony that she was "very
upset” when this incident occurred because she was so close to
J.H That testinony is directly contradicted by Jane H, J.H's
nother. Further Ms. H.'s assessnent of that relationship is
consistent with Dr. Mxrt's testinony to the effect that
Ms. Lucas did not |like dealing with J.H closely because she

feared his history of attacking her and others. \Wether a
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function of confusion, bad nmenory or an attenpt to distort the
facts, Ms. Lucas is the only person who testified that these My
17th events took place around 2:00 p.m Al other wtnesses
pl ace the events as occurring near the end of the lunch period
fromapproximately 12: 00 p.m to 12:15 p. m

58. In addition to these inconsistencies and errors is the
fact that Ms. Lucas had had a significant argunent with Dr. Mrt
only a week or two previously and apparently believed that
Dr. Mort was intent upon getting her fired from her job.
Ms. Lucas is sinply not a credible witness and her testinony is
not credited to the extent it is contrary to that of Dr. Mort
and ot her w tnesses.

59. M. Tolx's testinony is also discredited because the
pr eponder ant persuasi ve evi dence shows that she was not in
Dr. Mort's classroomduring the attack or when Dr. Mrt struck
J.H Al other testinony places her in the cafeteria and even
her own testinony shows that she was going back and forth from
the cafeteria to the classroom and seeing only a snall portion
of the struggle between J.H and Dr. Mxrt. Although Ms. Tol x
clainms to have wal ked back into the roomjust as Dr. Mort
sl apped J.H., the remai nder of her testinony indicates she was
in the roomonly briefly at the precise tine, earlier, that
Ms. Lucas was trying to push the enmergency button. By every

ot her account, including Ms. Zwolinski's, M. Lucas's, and
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Dr. Moxrt's, that period of tinme actually occurred shortly after
J.H threw the books on the floor, and well before any physical
contact between J.H and Dr. Mort occurred.

60. M. Z2wolinski had no reason to |lie about Ms. Tol x,

Ms. Lucas, or anyone else involved in the matter. She credibly
testified that she did not see Ms. Tolx in the vicinity of the
hal | way entrance between the two classroons at that tine.

Ms. Zwolinski also testified that she never heard Ms. Tol x ask
Dr. Mort if she needed help, as Ms. Tolx clainms to have done.
She never saw Ms. Tol x wal ki ng through Ms. Binns classroomto
get to Dr. Mourt's classroom either.

61. M. Tolx mght have a notive for being less than fully
accurate in what she clains she saw occur in Dr. Mrt's
cl assroom because she had a maj or dispute with Dr. Mrt severa
mont hs earlier during that school year, described in the above
findi ngs of fact.

62. M. Tol x denpnstrates a sonewhat |ess than close
acquai ntanceship with truth and accuracy with regard to her
testinmony in other ways. For instance, she denied that J.H had
ever attacked her during the fall of 2005-2006, thereby causing
Ms. Zwolinski and M. Hill to use PCMtechniques to try to get
J.H under control. M. Zwolinski however, specifically
described this incident and testified that she and M. Hill

i ntervened because J.H was attacking Ms. Tolx. M. 2Zwolinsk
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has good reason to recall that incident since she sustained a
substantial back injury in the process. She and M. Hil
apparently had to sit on J.H for over an hour until they
obt ai ned ot her assistance in controlling J.H M. Tol x al so
clainmed to have 36-years experience with enotionally handi capped
students and then had to admt, during voir dire, that she was
not referring to her enploynent experience but sinply to her
dealings with her 36-year old handi capped son over such a period
of time. She simlarly attenpted to enhance the basis for her
knowl edge of J.H's needs, condition, and idiosyncrasies by
hi ghlighting what was really a very limted several years
experience with himwhile she was a "bus aide" from 2001-2004.
63. In view of these and other credibility deficits
arising fromthe testinony fromMs. Lucas and Ms. Tolx, their
testinony, to the extent it contradicts or is inconsistent with
that of Ms. Zwolinski, Dr. Mrt, and other w tnesses, is not
credited.

1. Renedy

64. Inasnmuch as it has been determ ned that the Petitioner
did not have just cause for the termnation of Dr. Mort,
Dr. Mort therefore should be reinstated in her position and
shoul d be nade whole through the paynent of all wages and

benefits she woul d have recei ved had she not been wongfully
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termnated. In Dr. Mort's case there are a nunber of itens of
| ost pay and benefits which should be part of the renedy.

65. In addition to her right to recoup the regul ar wages
she woul d have earned in the 2005-2006 school year had she not
been term nated (including any pay increases she woul d have
received this school year), Dr. Mrt should be paid for the
National Board Certification bonuses she would have recei ved had
she remai ned enpl oyed as a teacher in 2005-2006 and for the
hospi t al / honmebound servi ces she was slated to provide in the
sumer of 2005 and into the 2005-2006 school year. She shoul d
al so be paid for the hospital/honmebound services for which she
was not paid, but which services she provided during the 2004-
2005 school year. She should also be paid for the sumer schoo
duti es she had been approved to provide prior to the term nation
action, and for the May 2005 Learning Leadership Retreat she had
been asked to attend and had planned to attend.

66. She has paid COBRA health i nsurance prem uns of sone
$422. 00 per nonth since October 2005 to continue her nedical
care coverage, and all such COBRA paynents shoul d be rei nbursed.
Dr. Mort also woul d have accrued or had the opportunity to use
additional |eave during the 2005-2006 school year, and woul d
have received uninterrupted Florida Retirenment System service
credit had she remai ned enployed. As part of the renedy in this

case, the District should take all steps necessary to restore
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the |l eave and retirenent credit Dr. Mort would have accrued but
for this termnation

67. The Petitioner raised issues during the hearing
regarding Dr. Mort's current workers' conpensation status and
enpl oynent |imtations placed upon her by workers' conpensation
physi ci ans since md-Septenber 2005. Dr. Mrt testified that
she has been receiving partial pay fromthe workers
conpensation program since sonetine in md to | ate Septenber
2005, when those physicians determ ned she could not return to
her old job until her therapy was concl uded and/ or her work
si tuation changed.

68. Upon reinstatenment, Dr. Mrt should receive full pay
until a date her workers' conpensation partial paynments began.
She shoul d receive the difference between that partial pay and
what her full pay woul d have been had she not been term nated,
at least until such tinme as she finishes her physical therapy
and knows definitely what teaching-related limtations, if any,
remain. Since the hearing Dr. Mrt has undergone physical
t herapy and nore remains to be provided in an effort to increase
her left armfunction. Adopting such an approach to the issue
of Dr. Mort's appropriate back pay woul d have the effect of
truly maki ng her whole, while also recognizing the inpact of her
wor kers' conpensation situation on the enployer's attenpt to

provi de make-whol e relief.
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69. In summary, for the reasons found and concl uded
herein, the Petitioner has failed to neet its burden to prove by
preponderant evidence that Dr. Mrt engaged in any act of
m sconduct in office. Consequently, all charges shoul d be
dism ssed and a final order be entered reinstating Dr. Mrt to
her enpl oynent position,

RECOMIVENDATI ON

Havi ng consi dered the foregoing Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOMVENDED t hat a final order be entered by the School
Board of St. Johns County dism ssing all charges and reinstating
Dr. Mort to her enploynment position with the full range of
regul ar and suppl enmental back- pay and rei nbursenent of al
categories of |ost benefits, as delineated above, as a "nake-

whol e" renedy.
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DONE AND ENTERED this 18th day of May, 2006, in

Tal | ahassee, Leon County, Florida.

0 7 S~

P. M CHAEL RUFF
Adm ni strative Law Judge

Di vision of Adm nistrative Hearings

The DeSot o Bui |l di ng
1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675

Fax Filing (850) 921-6847
www. doah. state. fl. us

Filed with Cerk of the

Di vision of Adm nistrative Hearings

this 18th day of May, 2006.

COPI ES FURNI SHED,

Thomas J. Leek, Esquire

Kel |y Parsons, Esquire

Cobb & Col e

Post O fice Box 2491

Dayt ona Beach, Florida 32115-2491

Ant hony D. Denma, Esquire
Meyer & Brooks, P.A

Post O fice Box 1547

Tal | ahassee, Florida 32302

Dr. Joseph Joyner

Superi nt endent

St. Johns County School Board

40 Orange Street

St. Augustine, Florida 32084-3693
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Honor abl e John W nn

Conmmi ssi oner of Education
Departnment of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dani el J. Wodring, General Counsel
Depart nent of Educati on

Turlington Building, Suite 1244
325 West Gaines Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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